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AnY person aggieved bY this Order-in-Appeal maY file an appeal or revision applicadon,
as the one may be against such order, to the appropriate' authority in the fouo,Mg way.

vr(R T(VR Rr SRtImF Hrin:-
r

Revision application to Government of India:

(1) h€kr©wHqrMgf%flirT,r9944twrTvmlt{qTTqqTqTT## gIt fI$,h gRT a
vq-.ura%vqq qew + +mfa wftwr SIriqq wdm wfM, ma vt€n, Rv ThT@r, <mvq R,irr2
afT+fRY, Bftm€R WT, +vqqnf, q{fR®ft, rrooor ##t gMt qTjH ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

;;WcT: Ya;
(q) vfl vr@#T§Tf++vFr&+qqqft€rfRqn wtt f#a WTnrHqrwq6TWT++wfm

:t®twTnrn+nv+qTtgqqnf+, wWt WFmHvrwFNtqT%q€f%ftqTWTtq

hRnRqudl'll<+§vrv#tuf4ql%dnvs{ Ol

In case of any loss of goods where the loss occur in transit from a factory to a
varehouse or to mother factory or from one warehouse to another during the course of

processklg of the goods in a warehouse or in storage whether in a factory or in a
\;arehouse.
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In case of rebate of duty of excise on goods exported to any countIy or terTitorY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
t

(Tr) qft VwnrTITzmf#fM WHa%qT§<(+nvvrqzTqqt)fhRKfhnqn;ITV Rtl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gftq®nqq#t@qrRqqwbjTTTTTbfRvqt qa#fgavwr #rTj{$aRR&qqTHt vr
grTq+f+m+!dTf8q wiM, wftv#avuf\vqtwqR%r@rq+fRv©f&fbM (+2) 1998 wrc
109 HafqIBf+F TT§rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) #€h©wqqqral (wftv) fhBnqdt, 2001 bf+Ft 9 % 3tofafRfRf€g vm fwrR-8 + d
vfhit+,+fq7 mtV % vfl mk%tfqvfW;&dhtn€ bvhuj+41rtwq#wftvwtv4t +atvfhit
%vr%dRv w}qqf#nvrqrqTf@1 3©%vrqvnr!%rl@qfbf qdM wra35-1+R8tfh©%
xqmqb€qT%vrqa©H-6nmq#IIft ft €rRqTfjq

The above application shall be made in duplicate in Form No. EA-8 as speci£ed
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
presuibed under Section 35-EE of CBA, 1944, under Major Head of Account.

(3) ftfqvq n+mb vr%q§Y#v7t6qqq vr@@tn©Mqq®a©q+ 200/- #v XTmv qt
vw sir q8+©vt6q Tq vr©+@rn8-atrooo/- gt =M!=TVTq4tqTql

(

The revision application shall be accompanied by a fee of Rs.200/- where the
aInount involved is Rupees One Lac or less and Rs.i,000/- where the amount involved
is more than Rupees One Lac.

gbR qF6,Hbr WTRH qMq+8qTqlwftdhrawTTf9qm+vRWftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #+r©wqq erM gfMFT, 1944 + Tra 35-a/35-1b BiT&:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3%f#fRvqfHgVRRP @!€n+©vrn#TWftv,wftqt% wMV#hnqr©,#fh@w€q
qr©T+tqTqt BMtfh VBnf&ww (fRa?) {T V%it Wr qtf%qr, q§VqTRH + 2-d qm, q{;iTdt
Vm, ©Tt©, $\rmqFH, %§VXi@TX-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be Bled in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 -Lac respectively in the form of crossed bank
draft in favour of Asstt. RBe Is{gmt\a branch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) qf+ RV mtV tq{ IF wtqft %r WiTlet #?T % d vM IT qtqg % fRIT =$TV vr Ti©T7 \n{w
#r+f%nvrnnfiFqv€qh©t sq vftf%fRw q€tqRj+qv+bfRvqwMt wfWrarBnf#qior
=&TqwftvqrHbvt6HqtVqqTUfMvrar{ I

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.IC)O/- for each.

(4) Hrqmqqr© gf&fhnr970qqr W&V#Tgsqq-1 %#WtTftafftKf%F©jvn3%gTRBr
n13;ITt©WiTf@atf+km VTf#qTfF#qTtqr++vaq#tqqvMv6.50qtmqm©qqJ+–Bf%
©n8nqTf§T I

One copy of application or O.i.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq qtttHf#vqwHtqtfhhRr w+qT+fhr;ft#tqtr Tft mm qrqf#afbnvmr8+rtfDn
erv–B hfM©qn+qr© qf+gTn wftdbrqMTfbqwr (qMffRf#) f+m, 1982 :Rfqf%a iI

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqj@,#€kr@wqqqrwv++qTqrwftfhqBnf&ww (fM)q#vftwftqt %qm++
q&NPr (Demand) IT++ (Penalty) HT 10% if WT HaT gfRTpf eI Wtf%, Hf&qmrT{ WiT 10

EFfB VR {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

keRr WITT TvR sit 8qTqt bgafT, qTTfqV #TT Mr gt qPr (Duty Demanded) I

( 1) # (Section) IID bTW ft€#fiT ITfiF;

(2) fbn Tve€tq#:#fta#itTfgn
(3) €RqZhftafhF##fmT 6%a§TtTITfirl

qql$qn'dft7wft©’ + %+ Yfqqr#t$©n+uwftv’nf©vqt+#fRTq$qTf guM
Tvr {I

For m appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Conmdssioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

/4gBepal Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)'
/’ f.C'\ ,\t? :I:1 '+.b viI\ )

f-+ f/'’ :.,, „,, -----qi?:)\ Under Central Excise mld Service Tax, “Duty demanded’ shall include:
!i Rl -%£::};:;'-"' \T f: \

V\:t?_'/}}}(1)

'-h-_.:<g-:- 'V pi

'\r.!:_##

mnount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(ii)

(iii)
J

(6)(i)qv©TtqT%vft;rftvvTf&qwr+©v© qdqMwnqpqT@vRnR7©tR+hr MInI
T,1, % 10% Uqmqwatqd qq<@TMft78a4@T%ro%Wqt#rvr©#tel

In view of above2 an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sapan Tusharbhai Shah, S-69,KP, Villa

Gokuldham, Sarkhej Sanathal Road, Nr. Aklavya School Ahmedabad-382210, (hereinafter

referred to as “the appellant”) against Order-in-Original No. 103/DC/D/VM/22-23 dated

13.02.2023 (hereinafter referred to as “the impugned order”) passed by the Deputy

Commissioner, Central GST, Division III, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding STC No

AOIPS5666NSD001. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016- 17, it was noticed that the appellant had earned an income of Rs.

22,13,637/- during the above period but shown only Rs. 5,34,250/-in their ST-3 return.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but short paid the service tax . The appellant were called upon to submit

copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department,

2.1 Subsequently , the appellant were issued Show Cause Notice No.

HI/SCN/AC/SAPANTSHAH/146/21-22 dated 20.10.2021 demanding Service Tax amounting to

Rs. 2,51,908/- for the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77(1) & 77(2) and (ii) Section 78 of the Finance Act,

1994

2.2 Subsequently, the Show Cause Notice was adjudicated vide the impugned order and the

demand of Service Tax amounting only of Rs. 2,51,908/- was confirmed under proviso to Sub-

Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period FY 2016-17. Further (i) Penalty of Rs. 2,51,908/- was imposed

on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. i 0,000/- was

imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(2) of the Finance Acts 1994

3- Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

' The appellant submitted that they are a proprietorship arm engaged in the business of

providing Information Technology Software Services bearing STC No

AIOPS5666NSDOOI w.e.f 06.12.2016 and they have discharged their service tax

liability against the sanre.
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' in the financial year 2015-16 they have receiVed income only aom Salary which may be

seen from Income tax return acknowledgement and Form-26AS.Further, started filling

Service tax return aBer getting registration number for the period Oct - 16 to Mar - 17

after availiQg the benefit of $SI Exemption up to Rs. 1.0 Laos.

;

a Further they stated that they have dis.charged all the selvice tax liabilities adsiqg on o:

after getting service tax registration number. The appellant submitted that the

adjudicating authority hRS erred in law by issuing an order demanding service tax on the

basis of data provided by the income Tax depalment and not considering the facts' Th:

appellant requested to drop the proceeding.

4. Personai hearing in the case was held on 04.01.2024. Shri Viral Hasmukhbhai Shall,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He stated thI LL

due to some mistake, against their PAN No AOIPS5666N, three' STC wire .bearing Nc.

AOIPS5666NSD001, AOIPS5666NSD002 & AOIPS5666NSD003 were generated. Oil

comparison to HR/26 AS for the F. Y. 2016-17, the S. Tax was found to be short paid, so three

SCNs were issued against the single person for the F. Y. 2016-17. Service tax demand will be

only upon AOIPS5666NSD001. The other 2 STC Nos. are of no consequence as no service was

provided against the same. They were not even aware of the above 2 registrations. On being

enquired from service tax office, the came to know about both above Service tax registrations.

Their maUl and substantial registration is AOIPS5666NSD001. During the april to june-16, tI-.:

income was from salary which can be ascertained from Forrn 26AS. They have taken STC cn

dated 06.12.2016 and the ST-3 was filed from Oct-16 to Mar-17 and the service tax was also

paid. Further he stated that the differential income liable to service tax pertains to period JuIY ':o

sept-17 and they have paid the tax along with interest. Reconciliation statement and challals

were also an'nished. During the F. Y. 2015-16, his client was salaried employee and was nc:t

liable to service tax and eligible for threshold exemption for F. Y. 2016-17. He requested :3

allow all their appeals. He also committed to furnish the ErR for the period in question and

previous period M the same were received on dated 07.01.2024.

5, 1 have carefully gone through the facts of the case, grounds of appeal9 submissions made

in the Appeal Memorandum and ddi..uments available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the pm:lod FY

2016-17

6. It is observed that the main contention of the appellant is that tInY have taken STC No

AIOPS5666LNSDOOI on dated 06.12.2016 and they have discharged their service tax liability

against the same and filed their

&?iilfi
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confirmed the demanding of service tax service tax on the basis of data provided by the income

Tax department and not considering the facts.

6.1 Now, as per submission before me, it appears that the appellant has earned the total

income Rs. 22,13,637/-(shown in ITR for F. Y. 2016-17) out of which only Rs. 21,13,772 was

received against the taxable service provided by them during the F. Y. 2016-17 and the rest was

received as salary. The same is verified from the P& L Account and Ledgers furnished by the

appellant. Therefore, only the amount Rs. 21,13,772/- received against the taxable service

provided is subject .to service tax. They already have shown the taxable Income Rs. 8,66,480/- in

their ST-3 filed for the second half of the F. Y. 2016-17 and paid the applicable service tax. Copy

of the ST-'3 for second half of the F. Y. 2016-17 and S tax paid challans are furnished by them in

support of their claim.

Further, The benefit of the SSI exemption appears to be available to them as the

income during the preceding F. Y.2015-16 was Rs. 14,42,063/-from salary and Rs. 13,736/- from

other sources. After deducting the threshold amount i.e. Rs. 10 Lakhs from the total taxable

amount Rs. 21,13,772/-,the net taxable income comes as I1,13,772/- for the F. Y. 2016-17.

As the appellant has already paid the service tax on taxable value Rs. 8,66,480/-, the

net taxable value comes as Rs.2,47,292/-. From the above, it appears that the appellant was

providing taxable service, filed ST-3 for concerned period but short paid the service tax and

same is recoverable along with applicable interest and penalty. Hence, I am of the considered

view that the appellant is liable to pay service tax on the taxable amount of Rs. 2,47,292/-.

Consequently, the appellant is also liable for interest under section 75 and penalties under

section 77(1), 77(2) and 78 of the Finance Act, 1994.

7. Accordingly I pass following order in appeal;

7.1
I uphold service tax to the extent payable on the taxable value of Rs. 2,472292/- only;

7.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on the

servIce tax amount as per para 7.1 ;

7.3 I uphold the penalties under section 77(1) & 77(2) and

7'4 1 uphold the penaltY under section78 of the Finance Act,1994, equal to the service tax

upheld in para 7.1 above.

8 ©ft©HafTRrqd#tT€©{hmRqTaaqaHTab&RTF@mri I
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The appeal filed by the appellant stands disposed of in above terms.

aTin (Wm
Attested Date ] D .01.2024

P/
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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By RPAD / $P©ED PosT

M/s. Sapan Tusharbhai Shah,
S-69,10, Villa Gokuldham,
Sarkhej Sanathal Road,
Nr. Aklavya School,
Ahmedabad-382210.

To 9

Appellant

The Deputy Commissioner,
CGST, Division-III,
Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the DIA)
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6) ? A file

al 1c:\ rE:LIir ++ b74 s




