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Arising out of Order-In-Original No. 103/DC/D/VM/22-23 dated 12.2.2023
(%) | passed by The The Deputy Comm1ssmner CGST, Division-IlI, Ahmedabad
North

Sapah Tusharbhai Shah
Sydierand o1 =1 iR el / S-69, KP Villa, Gokuldham Near Eklavya School,

Name and Address of the Ahmedabad - 382210

Appellant
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

AT FLHIL T [T TS~

Revision application to Government of India:

(1) 0 ITUTET Lo Ataaw, 1994 $ ey saa 1= Ja7T ¢ 1o« & 9 § gaien grr &
SY-RT & TAH IIrqa & Siavia GTOeAvr saae refie g, ST <, oy w=rer, Trstedr T,
=TT Jforer, Siaw € 9o, 999 91, 7% faeetl: 110001 7 &1 ST =Ry :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

TN () R g 3 e i o Qe g ar & el qoSeT o o ey ¥ a1 Pt
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;77 ' In case of any loss of goods where the loss occur in transit from a factory to a

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods Wthh are
exported to any country or territory outside India.

@M Tl e s g e AT Aa ¥ arek (Furer v e @) Rata BT @ e gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) W STaT 6t ST 7 o ST @ or St S HieE ARG Hl R § SR U AT S 59
oTRT QA 7 % aTiore S, Srdier o gy T af 999 9 a7 9% ¥ faw stfa=aw (7 2) 1998 &y
109 g fAg g Ty

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) = SAred e (i) Rammestt, 2001 3 Faw 9 F siovia RfRTdE yo= der su-8 § ar
st &, SO areer & gia anaer I Rt & S are % aRger-anaer Td Toier resr bt S-ar Sraat
& AT I ST a1 SITAT AR S |19 @TaT 5 7 o7 Y & siqia o=y 35-3 § MaiRa & &
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS a3 ¥ ATy e} SO W T WTE ST 97 S69 S 2147 T 200,/ E A
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT 7, Traid STaT oo TF a7 e Aol 19 =TT & Fia ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fvaid ST e e g, 1944 $Y =T 35-31/35-3 & siaqia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHET UR=s d TATY ST 3 STATAT i AV, ST 5 ATHA H ST I, Feald SeqTa
o & AL Afieig =Arareeser (Rede) §i aiEm aeia e, sgaereams § 2nd qeT, agamt
A, 9T, FREATR, fgaemarE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto S Lac, S Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Regi




place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(8) =T T emaer ¥ % T SR T HHIALT BIAT § AT T4 T < F g 6 7 GO sud<w
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) A o AT NET 1970 AT GuIET i ergg= -1 & siavia Mt Fohg SIqeT S<6 enden
AT QAL FATRAT 0T FTTEHI 3 < F & TAF ol T TR T 6.50 3 &7 =177 o feehe
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T & GEfEa W S R Sy arr fret fr A oft s s R sar & S e
[, Hrald STITEH [ Td YAt sTaIehia =rmartersneer (Fraiary) [, 1982 ¥ [fga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, TRl SIS Lo Td AT Sdie [ =AraTieen< (eee) Tan gia erdierr & wraer &
FIATTT (Demand) TF &€ (Penalty) HT 10% & SHT AT SIH4TY gl gIeliieh, STT&waq o ST 10
qﬁ?m%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

I IHTE Yo ST AATHT 6 A, ATHHT FRIT Faied &l AT (Duty Demanded) |
(1) €S (Section) 11D 3 Tga Meiia iy,
(2) Rrar o Svde HiSe @ AR,

S

(3) ¥d< shiee (Tl & T 6 & dgd <7 Wi

ag g ST * e srdier § ager Y& ST S gormT S erdter Jret A % forg uF o e R
TAT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
a7 ontral Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

AN

f??\ Under Central Excise and Service Tax, “Duty demanded” shall include:
’;’?/ o (i) amount determined under Section 11 D;

) (ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR 3 ST sTer TTTRERoT o wHer Sig! Yo STeYaT I AT &vS et g v i Y T
955 F 10% ST U< A S8} Faer 20 faried gf a9 ave & 10% SETAT I 6T ST |l gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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_ ORDER-IN-APPEAL
The present appeal has been filed by M/s. Sapan Tusharbhai Shah, S-69,KP, Villa
Gokuldham, Sarkhej Sanathal Road, Nr. Aklavya School Ahmedabad-382210, (hereinafter
referred to as “the appellant”) against Order-in-Original No. 103/DC/D/VM/22-23 dated
13.02.2023 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Central GST, Division III, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2., Briefly stated, the facts of the case are that the appellant are holding STC No
AOQIPS5666NSD001. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.
22,13,637/- during the above period but shown only Rs. 5,34,250/-in their ST-3 return.
Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but short paid the service tax . The appellant were called upon to submit
copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department,

2.1  Subsequently, the appellant were issued Show Cause Notice No.
[II/SCN/AC/SAPANTSHAH/146/21-22 dated 20.10.2021 demanding Service Tax amounting to
Rs. 2,51,908/- for the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994.
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77(1) & 77(2) and (ii) Section 78 of the Finance Act,
1994,

22 Subsequently, the Show Cause Notice was adjudicated vide the impugned order and the
demand of Service Tax amounting only of Rs. 2,51,908/- was confirmed under proviso to Sub-
Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the
Finance Act, 1994 for the period FY 2016-17. Further (i) Penalty of Rs. 2,51,908/- was imposed
on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was
imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii) Penalty of Rs.
10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant submitted that they are a proprietorship firm engaged in the business of
providing Information Technology Software Services bearing STC No
AIOPS5666NSD001 w.e.f. 06.12.2016 and they have discharged their service tax
liability against the same.
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o In the financial year 2015-16 they have received income only from Salary which may be
seen from Income tax return acknowledgement and Form-26AS.Further, started filling
Service tax return after getting registration number for the period Oct - 16 to Mar - 17.

after availing the benefit of SSI Exemption up to Rs. 10 Lacs.

o Further they stated that they have dis,cﬁarged all the service tax liabilities arising on or
after getting service tax registration number. The appellant submitted that th:
adjudicating authority has erred in law by issuing an order demanding service tax on the
basis of data provided by the Income Tax department and not considering the facts. Ths

appellant requested to drop the proceeding.

4. Personal hearing in the case was held on 04.01.2024. Shri Viral Hasmukhbhai Shak:.
Chartered Accountant, appeared on behalf of the appellant for personai hearing. He stated tha:
due to some mistake, against their PAN No AOIPS5666N, three' STC were bearing No.
AOIPS5666NSDO001, AOIPS5666NSD002 & AOIPS5666NSDO003  were generated. On
comparison to ITR/26AS for the F.Y. 2016-17, the S. Tax was found to be short paid, so threc
SCNs were issued against the single person for the F.Y. 2016-17. Service ta>.< demand will ke
only upon AOIPS5666NSD001. The other 2 STC Nos. are of no consequence as no service was
provided against the same. They were not even aware of the above 2 registrations. On beirg
enquired from service tax office, the came to know about both above Service tax registrations.
Their main and substantial registration is AOIPS5666NSD001. During the april to june-16, th2
income was from salary which can be ascertained from Form 26AS. Théy have taken STC cn
dated 06.12.2016 and the ST-3 was filed from Oct-16 to Mar-17 and the service tax was also
paid. Further he stated that the differential income liable to service tax pertains to period July
sept-17 and they have paid the tax along with interest. Reconciliation statement and challans
were also furnished. During the F.Y. 2015-16, his client was salaried employee and was n:t
liable to service tax and eligible for threshold exemption for F.Y. 2016-17. He requested 12
allow all their appeals. He also committed to furnish the ITR for the period in question and

previous period and the same were received on dated 07.01.2024.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in tze
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2016-17.

6. It is observed that the main contention of the appellant is that they have taken STC No

ATOPS5666NSD001 on dated 06.12.2016 and they have discharged their service tax liability
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confirmed the demanding of service tax service tax on the basis of data provided by the Income

Tax department and not considering the facts.

6.1 Now, as per submission before me, it appears that the appellant has earned the total -
income Rs. 22,13,637/-(shown in ITR for F.Y. 2016-17) out of which only Rs. 21,13,772 was
received against the taxable service provided by them during the F.Y.2016-17 and the rest was
received as salary. The same is verified from the P& L Account and Ledgers furnished by the
appellant. Therefore, only the amount Rs. 21,13,772/- received against the taxable service
provided is subject to service tax. They already have shown the taxable Income Rs. 8,66,480/- in
their ST-3 filed for the second half of the F.Y. 2016-17 and paid the applicable service tax. Copy
of the ST-3 for second half of the F.Y. 2016-17 and S tax paid challans are furnished by them in

support of their claim.

Further, The benefit of the SSI exemption appears to be available to them as the
income during the preceding F.Y.2015-16 was Rs. 14,42,063/-from salary and Rs. 13,736/- from
other sources. After deducting the threshold amount i.e. Rs. 10 Lakhs from the total taxable
amount Rs. 21,13,772/-,the net taxable income comes as 11,13,772/- for the F.Y. 2016-17.

As the appellant has already paid the service tax on taxable value Rs. 8,66,480/-, the
net taxable value comes as Rs.2,47,292/-. From the above, it appears that the appellant was
providing taxable service, filed ST-3 for concerned period but short paid the service tax and
same is recoverable along with applicable interest and penalty. Hence, I am of the considered
view that the appellant is liable to pay service tax on the taxable amount of Rs. 2,47,292/-.
Consequently, the appellant is also liable for interest under section 75 and penalties under
- section 77(1), 77(2) and 78 of the Finance Act,1994.

7. Accordingly I pass following order in appeal;
7.1 I uphold service tax to the extent payable on the taxable value of Rs. 2,47,292/- only;

7.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on the

service tax amount as per para 7.1;
7.3 Tuphold the penalties under section 77(1) & 77(2) and

74 I uphold the penalty under section78 of the Finance Act,1994, equal to the service tax
upheld in para 7.1 above.

8. mﬁfmﬁﬁﬁmwwmaﬁ%ﬁWWé|
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The appeal filed by the appellant stands disposed of in above terms.

Atteéted
‘/
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Sapan Tusharbhai Shah,

S-69,KP, Villa Gokuldham,
Sarklhej Sanathal Road,

Nr. Aklavya School,
Ahmedabad-382210.

The Deputy Commissioner,
CGST, Division-~III,
Ahmedabad North

Copy to:

BT (e,

Appellant

Respondent

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

5)—Guard File
6) PA file

(for uploading the OIA)






